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¥emorandum 67-68
Subject: Annual Report (December 1967)

Attached hereto (pink) is the Anmual Report. Most of the Annual
Report was approved at previcus meetings of the Commission.

The type used to print the previous Annual Report was saved and
used to the extent possible in the attached Annual Report. Hence, we
wil) need to revise the inside fromt cover, the letter of transmittal, and
the portion on "Personmel of the Commission” (page 1310} to reflect the
current officers and members of the Commission as of December 31, 1967.
We assume that the new officers will bes elected at the November meeting
as has been our past practice so that the new officers may be listed in
the Annual Report which must be approved for printing before the December
meeting so that the Annual Report and the recommendstions contained
therein will be available for the background hearings on our program and
recommendatlons which will be held during the first portion of January
1968. A1l of these technical changes and the other revisions indicated
in the attached report will be made before the rsport is printed.

The following portions of the report have nct yet been approved:

1. Studies for future consideration (page 1325). The request for

authority to make a supplemental study on arbitration has not previously
been considered by the Commission. Commissioner Stanton suggested that
this topic be added to ocur agenda. The staff belisves that it would be

& good topic to add to our agends and that we need additional topics that
are relatively narrow in scope (as this one is) if we are to have a sig-
nificant legislative program during the years we are devoting our attention
primarily to condemnation law and inverse condemnation law.
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We suggest that the request for autnority to study this tapic be
included in a separate resoluticn since the regquest will no doubt cause
the resolution to be referred to the fiscal comittess in the Senate
and Asserbly. In this connecticn, it would be desirable for the Commis-
sion to consider the fiscal implications of this request. We estimate
that we could cbtain the necessary study for $1,000, whether it is pre-
pared by the staff (which we assume will be the case} or by an outside
consultant. t is possible that we can interest a law review in pre-
paring a student note on the preblem and thus perheps avoid the expense
of having the study preparsd by the staff or an outside consultant. We
have suggested to the Hastings Law Journal that this would be a suitable
topic for law review consideration., In any event, the approval of the
resolution would not require any increase in the appropriation fo the
Carmission.

2. Repcrt cn Btatutes Repealed by Implicatich or Held Unconstitu-

ticnal (page 1327). Attached as Exhibit I (green) and Bxhibit II (yellow)

are the two cases referred to in this portion of the report.

We have included refersnce to the United States Supreme Court cass
holding Proposition 14 unconstitutional. You will recall that we did
not report the California Supreme Court case on Prcposition 14 in the
last Annual Report because it was anticipsted that the matter would be
reviewed by ths United States Supreme Court.

By a strict construction of Section 10331, the Commission is not

required to include cases holding provisions of the Constitution (as

distinguished from statutes) unconstitutional. This construction would

appear, however, to be contrary to the legislative purpose of the section
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which is clearly designed to provide a means whereby the Legislature 1is
advised of such cases. This matter should be consldered and determined
by the Commission.

The Reccmmendations on page 1328 will be revissd, if necessary, in
light of the Commission's decision on the Proposition 14 case.

3. Tentative date for submission of recommendation on inverse con-

demnation. The Annual Report as previously approved reported on page
1313 that the Commission tentatively plans to submit a recammendation on
inverse cohdemnation to the Lgég Legislaturs. Wes have changed this to
the 1970 Legislature. It is now obvious that it would not be possible

to submit a reccommendation on this subject in 1969.

Regpectfully submitted,

John H. DeMoully
Executive Secretary
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REPORT OF THE CALIFORNIA LAW REVISION
COMMISSION FOR THE YEAR 1967
FUNCTION AND PROCEDURE OF COMMISSION

The California Law Revision Commission consists of one Member of
the Senate, one Member of the Assemhly, seven members appointed
by the Governor with the advice end consent of the Senate, and the
Legislative Counsel whoe i3 ex officio a nonvoting member.!

The principal duties of the Law Revision Commission are to:

{1) Examine the common law and statutes of the State for the
purpose of discovering defects and anschronizms therein.

{2) Receive and consider suggestions and proposed changes in the
law from the American Law Tostitute, the National Conference of Com-
missioners on Uniform State Laws, bar associations, and other learned
bodies, judges, publie officials, lawyers, snd the public generally.

(8) Reeommend sueh changes in the law as it deems necessary to
bring the law of this State into harmony with modern conditions.?

The Commission is required fo file a report at each regular session
of the Legislature containing a calendar of topies selected by it for
study, listing both studies in progress and topics intended for future
consideration. The Commission may study only topies which the Legis-
Iature, by conenrrent resoluiion, suthorizes it to study.®

Each of the Commission’s recommendations is based on & research
study of the subjeei matter concerned. Many of these studies are under-
taken by specialists in the fields of law involved who are retained as
research consnltants to the Commission. This procedure not only pro-
vides the Commission with invalushle expert assistance but is econom-
ical as well because the attorneys and law professors who serve as
research consultants have already acquired the eomsiderabls background
necessary to understand the specific problems under consideration.

The consnltant submiis & detailed research study that is given carefnl
consideration by the Commission. After making its preliminary de-
cigions on the subject, the Commission distributes a tentstive recom-
mendation to the State Bar and to numerous other interested persons.
(lomments on the tentative recommendation are considered by the Com-
mission in determining what report and recommendation it will make
to the Legislatyre. When the Commission has reached a conelusion on
the matter, its recommendation to the Legislature, including & draft of
any legislation nesessary to effectuate its recommendation, is published
in & printed pamphlet.t If the research study has not been previously
published, it usualiy is published in the pamphlet containing the
recornmendation.

:g:: %%%‘;1‘:}53?&1"&2 Commigston is also &irected tc recommend the

expreas repsal of ail statutes repasled by implication or held unconstititisnal by
tha Su rmm; ?0“;‘!‘. of the State or the Supreme Court of the United States Cat
Gov'!- A

# Sen Car. Govr. Conm § 10336,

4 Oocaetonally one or more mershers of the Commission may not join in all or part of
& recommendation submitted to the Legistature by the Commiusion.
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1305 CALUWRD NI AW REVIRION COMMISSION

The p:lmphlem ere distribvted to the Governor, Members of the Legis-
lature, eads of sizts depariments, and & substantial number of judges,
distriet attorneys, lawyers, law professers, and law libraries throughout
the State’ Thus, a large nud representative number of interested per-
sons are given an opportunity to study and comment upon the Com-
migsion’s work before it is submitied to the Legidlature, The annusal
reports and the recommendaiions and sttidies of the Commission are
bound ie a set of volames that is both & permanent record of the Com-
wmisgion’s work and, it is believed, a valuable contribution to the legal
literaturz of the State,

A total of 67 bills and fwo priposed coastitutions] amendments have
bheen drafted by the {,{:mm:aqmn to effectuate its recommendations.®
Forty-three of these bills wore emacted at the first sesslon to which
they were presented ; eleven Balls were enacted at subseguent sessions or
their subsfane: was ineorporated Irto other legislation that was en-
acted. Thas, of the 67 bills recommended, 54 eventually became law.?

¢ See Car. Gove, Cops § 10323,

8 The pumher of Wilis aetuslly iniToduesd was in excess of 67 since. in =ame &paes,
the substance <>£ the ozme bill was intreduced at a pubeequent session and, in
the case of the Evidence Code, the same bil was Introduced in both the San.s.ta
and the JAegemly,

‘Ca; Stats. 19596, ©n. T8, p. 1480 and Ch. 877, p. 1494, (Revision of varlous sectionm

f Lbe Ddurailon Code relating ta the Pu'b]ic ‘-‘s(huo] System.)

Cal State. 1965, Ch. 1153, p. 2153, (Revislon of Probate Code Sections &40 to 546—
setting aide of estoted)

Cal. Stats, 1967, Ch. 102, b, 878, (Iliminatich of obsoléete provisions in Penal Code
Sections 1377 and 15783

Cal. State, 1957, Ch. 133, ». 732, (Maxirnum period of confinerment in 8 connty Jail)

Cal. Stats. 1857, Ch. 245, . 85I, (Judicaal rotica of the law of forala‘n countries.}

Cal. Steta, 1957, Ch. 456, 5. 1508, (Recocifeation of Fish and Gemme Code, )

Clal, Stats, 1%&. L. 490, p. 1520, (Rights of aurviving spouse In property acguired
by docedet while dnm'“ led elnewhers. )

Cal. Stats. 1507, Oh. 5§49, 1649 {Notica of application for attorney's feex and costs
In dameatis refations ¢‘

Cal. Stats. 2957, Ch. 1435, p. zs; 2% {Bringir g new parties irdo olvil actions.)

Cal. Stats, 1858, Ch. 122, p. 27905, (Decorine of worthier title.;

Cal. State. 11_952-. Ch. 168, p. 2403 {Effertive dale of an ordsr rullng on motlon for
new trial}

Cal, Stats, 1255, Che 429, p. 2404, {Tlme within which motion for new trial may be

2
ol Stats, 1859, Ch. 470, n. 2405, {Suapeneton of absclnte power of allanation.)
Clal. Stata. 15589, Ok 100, po 2441, (Procsders for abpointing poardians, ¥
Cal Stxis, 1555, Ch. 601, 3. 24435 (Codification of laws relating to grand juriem)
Chl Stats, 1955, Ch £2§, . 2455, (vortgages to secure future advances.)
8r8. Sk 1716, p. 4115 and Che 1724-i728, pp, 4138-4166. (Prescntation of

7
44y, Ch, 401, o, 1"-ﬂ'“ (aridtration)
Ca.l Stata, 1@8! k. L5E, p 1‘7 (Tlescigston of eontraots,)
Btats. 1961, Ch. ﬂ'.l&‘ . 18“5. {Yrter vivos marital property rights In property
scquired wihile domictled eisew}'l_re bl
Cal Stats 1861, Ch. 687, v, 1857, (Survival of act'ons,)
Cal. Smm. 1981, Ch. 161? o 3-13-1 (Tax spportionuent in eminsnt domaln proceed-

£3.]

Ca.L Stu.m 1961, Ch. 1613, p. 344% (Taking possessinn and passage of title In emi-
nent domain amcﬂeatn?e bl

ol State, 1091, Ch, 1616, p. 3455, ‘Hevigion of Juvenila Court Law asdepting the
guhstanes of two bills Arafted By the Commission to effectunte its mmmmenda.-
tlong on Lhig aubhdect.)

Cal. Siats. I‘.Lu. Ch. 16t (Sovereign immunity-—tort liability of pn‘n]ic entitles and

public e ;uovet.s ¥
tata 135£3, Ch. 1715, /Sovercign immunitr—claims, actions and joadgments

Y entities and pubile emplovees, )

Cal. Stats, b o (8avnreigh Imronnily b —insurance coverage for pubiie en-
tities and publie lnyess, }

Cal, Stots, 1567, Ch, 1533, (Sovere’mn Immunity—defense of publle employsas.)

Cal. Stats u}r.:i Ch, 1654, {Soversign immunity——workmen's compensation henefita
for pereons assistirgg law enioresrnent or fire control ofeers.)

Cal Btats 1083, Ch. 1685, {#overcign Immunity-—aniendmenta and repeals of incon-
slsivnt apectal Aiatutes.}

Cal Btat: I9€3, Ch, 1684, {Scverelzm immmnity-—smendments and repeals of incon-
slstent epeeial siatutes}

Cal Biaga 1863, Ch. 2389, (Soverslgn fmmunity--amendments and reapeala of ineon-
eletent speqial statotoen,)

Cal. Stata, 1566, Ch. 253, (Evidence Code.)

.J"
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ANNTAL KEMORT—1967 1309

One of the proposed constitutional amendments was approvad and rati-
fied by the people; ® the other was not approved by the Legislature.
Commission recommendations have resulted in the enactment of
legislation affecting 1,855 sections of the California statntes: 943 see-
tions have been added, 427 sections arsended, and 485 sectious repealed.

Cal. Stats. 1965, Ch. 63, (Boverelgn fmmunity—claims and actions agalnst publie
entities end publlc emoployecs.}
Cal. State. 1965, Ch, 1161. ¢Evidence in eminent domain proceedings.}
Cal Stats. 1866, Ch. 1527. (Soverslen immunity—liabliity of public entitles for
ownership and oparatlon of motor wvehieles.;
Clal. Stats. 1966, Chs. 1549, 1660, (Relmburssment for moving expenses.)
Cal. 8nts, 1987, Ch, T2, (Additor)
Dol Stats, 1967, Ch. 262, (Evidence Code—Agrienitural Code revisgions.)
el Bints, 1967, Ch, 650, {Evidenre Code-—Evidence Code revisions. )
Ozl Stuts. 1967, Oh. 702, (Vekicle Code Seetion 17150 mnd relatad sectiona}
Call Biate 1957, Oh. 708, (Evidenee Code—LCommencial Code revisions.)
Oz], Stats. 1967, Ch. 1104, {Exchange of vaiuatiow data in eminent domain pro-
cesdings. )} -
ol Stads, 1887, Ch. 1524, £8uit by or apninst an uninearporatad asseeintion )
s AL, CoNeT., Art. XI, § 10 (1864}, {Power of Legislature fc prescribe procedurss
governing claims against chartered cltieg and countiea and emplovees thersol.




PERSONNEL OF COMMISSION

As of December 31, 1967, the membership of the Law Bevision Coro-
nyiggion is:

Term ezpires
Richard H, Eeatinge, Los Angeles, Theirmen. October 1, 1967
8ho Bato, Berkeley, Vice Chairman ... October 1, 1969
Yoo, James A, Cobey, Merced, Senate Member . — oo *

Hou. Alfred H. Song, Monterey Park, Assemdly Member .- »
Joseph A. Ball, Loag Beach, Member oo e October 1, 1969
James B. BEdwards, Ban Bernardine, Member oo Cetober 1, 1967
Jobn R. McDonough, Stanford, Member_ October 1, 1967
Herman F. Selvin, Los Angelea, Member oo QOctober 1, 18967
Phoman K. Stenton, Jr.. San Franclsco, Meomber— oo October 1,1969
George H, Murphy, Sacraments, es officic Member .o~ _ + .

Ta June 1967, Mr. Gordon E. MeClintock was appointed to the Com-
mission’s stoff us Student Legal Assistant.

In July 1967, Mr. Clarenee B, Tayior, previously on the Commis-
sion’s staff as Special Condemnation Counsel, was appointed Assistant
Execntive Secretary to 6l the vacaney created when Mr. Joseph B.
Huarvey resigned to enter private law practice,

In September 1967, Mr. Ted W, Isles was appointed to the Commis-
sion's staff as Senior Attorney.

* Tha leginlative membera of the Commisslon merve at ths pleasurs of the appolnting
wer.
1mgolaesisla.ﬁve Ciounssl I e offivio & nonvoting member of the Commisalon.

LUTEg will list current officers and membewvs of
Comnission as of Teeerber 31, 1547, will reoort apwointmenis

~

of mew compissioners, and will rencrh eleciion ol new
officers cf Commissiolie
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SUMMARY OF WORK OF COMMISSION

During ihe past year, the Law Revision Commission was engaged in
three principal tasks:

(1) Presentation of its legislative program to the Legislature.!

{2)" Work on various assignments given to the Commission by the
Legislature.® ’

(3) A study, made pursnant to Section 10331 of the Government

" Code, to determine whether any statutes of the State have been
held by the Supreme Court of the United States or by the
Supreme Court of California to be unconstitutional or to have
been impliedly repealed.® . e 'J.“

The Commission held four onc-day meetings, five two-day meetings, {{ ol T

and one three-day meeting in 1967, ~

- .o

Ty = T LR

*See page Py infre. 7 2 , T
- (B

il ,'gf?/ ;

Fees e

R —

;
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1968 LEGISLATIVE PROGRAM

The Commission plans to submit five recommendations to the 1068
Legislatore : .

(1) Recommendation Relating to Escheat (September 1967), re-

printed in § Car. L. Revision Comm’~ Reports 1001 {1967).

(2) Recommendation Relating to Recovery of Condemnee’s Exzpenses
on Abendonment of an Ewminent Domain Procceding. See Ap-
pendix XI to this Report.

(3) Recommendation Relating to Improvemenis Made in Good Faith
Upon Land Owned by Amother. See Appendix XII to this
Report.

{(4) Recommendation Relating to Damages for Personal Injuries to o
Married Person as Separate or Community Property. See Ap-
pendix XIIT to this Report. -

(5} Recommendation Relating to Seyvice of Process on Unincorpo-
rated Associntions. See Appendix XIV to this Report.

The Commission also recommends that three studies be dropped @ .
from its calendar of topics. (Sece page @By ¥WfFa) and that 1 be au- : 2
thorized to study one a}ditiunal topie {See page % nfral.

/ .

e 4.-(‘- —
W {-_5‘2)/ ,".
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MAJOR STUDIES IN PROGRESS

INVERSE CONDEMNATION

Resolution Chapter 130 of the Statntes of 1985 directed the Com..
mission to study ‘‘whether the decisional, statutory, and constitutional
rales governing the liability of public entities for inverse condemnation
shonld be revised, including but not limited to the liability for inverse
conndemnation resulting from flood eontrol projects.’’ The Commission
intends to devote a substantiul portion of its time during the next two
years to the study of inverse condemnation and tentstively plans to
submit a recompendation on this subject to the 1970 Legislature.

Professor Arvo Van Alstyne of the College of Law, University of
Utah, has bheen retained as the Commission’s research consultant on
this topie. One portion of his research study has been completed and
puoblished. See Van Alstyne, Stetutory Modification of Inverse Con-
demnation: The Scope of Legislative Power, 19 Staw. L. Rev. 727
(1967), BEesremainder of the research study is avaiable in mimeo-
graphed form, and-anremmcrseirbie— $ perrm-t e mpriybtonts i
a-las-reniens-

= PR e .

LR laRE v O I

The Commission began its consideration of the research study at its
November 1967 meeting.

CONDEMNATION LAW AND PROCEDURE

The Commission is now engaged in the study of sondemnation law
and procedure and tentatively plans to submit a recommendation for &
comprehensive statute on thig subject to the 1972 Lepgislature.

Ag it did in connection with the Evidence Code study, the Commis-
sion will publish a series of reports eontaining tentative recorumenda-
tions and research stndies covering varieus aspects of eondemnation
law and procedure. The comments and eriticisms reecived from in-
terested persons and organizations on these tentative recommendations
will be considered before the comprehensive statute is drafted. The fivat
report in this serics has been published. See Pentative Becommendation
and o Study Reloting fo Condemnation Law and Procedure: Number
1—-Possession Priov to Final Judgment and Beloted Problems, 8 Car.
L. Bevision Coxm’~y Rroks 1101 (1967). The sceond research study
in this series, dealing with the right to take, is available in mimeo-
graphed form and arrangements are being made for its publieation in
a law review. The Commission’s staff has begun work on the third
study which will deal with compensation and the measure of damages.
The Commission alse has retained Professor Douglas Ayer of the Stan-
ford Law School to prepare a research study on the procedural aspects
of condemnation,

Prior to 1972, the Commission will submit recommendations con-
cerning eminent domain problems that appear to be in need of imme-
diate attention, The Commission submitted the first sueh recommenda-

(1318)




1314 CALIFORNIA LAW REVISION COMMISSION

tion, relating to the exchange of valuation dats, to the 1967 Legisla-
ture,! and’ will submit & recommendation to the 1968 Legislature
relating to the recovery of the condemmnee’s expenses on abandonment
of an eminent domain proceeding.?

EVIDENCE

The Evidence Code was enacted in 1985 upon recommendation of the
Commission. Resohation Chapter 130 of the Statutes of 1965 directs
the Commission to sontinue its study of the Evidence Code. Pursuani
to this directive, the Commission has undertaken two projects.

The first is a eontinuing study to determine whether any substantive,
technical, or clarifying ehanges are needed in the Evidence Code. In
this connection, the Commission is econtinucusly reviewing texts, law
review artieles, and eommunications from judges, lawyers, and others
coneerning the Evidence Code. As a result of this review, the Commis-
sion recommended to the 1967 Legislature that various changes be made
in the Evidence Code?

The second project is & study of the other California codes to deter-
mine what changes, if any, are needed in view of the enactment of the
Evidence Code.! The Commission submitted recommendations relating
to the Agricultural Code? and the Commercial Code © to the 1967 leg-
islative session. Mr. Jon D). Smock, a former member of the Commis-
slon’s legal stuff and now a member of the staff of the J ndicisl Couneil,
has been retained as a research consnltant to prepare researeh studies
on the changes needed in the evidence provisions contained in the Busi-
ness and Professions Code and the Code of Civil Procedure. To the
extent that its work schedule permits, the Commission will submit ree-
ommendations relating to these and additional codes to future sessions

f 1 i - ! : s
of the Legislature {r3:5.-

Wew Recommendiaion Telating toAfiseovery in Eminent Domain FProceedings, 8
Car. L. REvisiox CoMn'x onTs 19 (1067 ). For o legislutive history of this
recommendation, see page 98, ffro, See also Cal. Stats, 1967, Ch. 1104

s Bee Recommendation Jelating ty NRecovery of Condemnee’s Expenges on Abandon-
ment of an Eminent Domain Proceeding, Appendic M1 of this Repovt.

18ee Recommendetion Relobing 1o the Hvidence Code: Number [—Bvidence Cade

/_,Bmdggns {October 19661, For a legislative history of this recommendation, see
T . page OF, infro. See also Cul. Brats, 1967, Ch. GMA
- { Since the publication of s reeommendations to the 1067 Tegislature, the

Commission has reviewed the following: Kongsgaard, Judicial Netice and the
Californio Bvidence Code, 18 Hastrwes LJ. 117 (1066) ; McDonough, The
Orliforsio Buidence Code: A Prégia, 18 Hasmres L. RY (1986) ; Miller,
Beyond the Law of Evidence, 40 §0. Cal. L. Rev. 1 (1907) ; Molinari, The
Presumption Taokes on & New Look in Californie, 2 Iaxcors L. Rev, 101
{1967) ; Notes, 16 Flastrxes LJ. at 108, 230, and 223 (10606), at 877 (1067).
fPhe Commission has alsd considersd Jotters from judges and attomeys. ]
f Cymeerning this project, see Molinar), The Presswnption Fakes on o' New Look in
Oelifarnia, 2 LaNconx L. Ruv. 101, 108-110 {1567) .
5 Qo Recommendation Relating fo the Eeidence Coder Number £ A griculiural Cods
Revieipns {October 1966). For a legislative history of this recommendation, see
4~ "page®®, infra. See alpo Cal Stats. 1067, Ch. 2052, )
;ih; 7”4 Qee Kermmmendntion letating to the Evidence Code: Number 3—Contmercial Code
32~ Revisions (October 1966). For a legilative history of this recommendation.
g pagc 4, infra. See also Cnl Stats 1967, Ch. 703



LEGISLATIVE HISTORY OF RECOMMENDATIONS
SUBMITTED TO 1967 LEGISLATIVE SESSION

Eleven bills and one coneurrent resolution were introduneed to effee-
tuate the Commission’s recommendations to the 1967 session of the
Legislature. Seven of the bills passed the Legislature and were ap-
proved by the Governor. The coneurrent resolution was adopted.

With respect to each bill, at least one speeial report was adopted by
& legislative committee thet considered the bill, Each report, which was
printed in the legislative journal, accomplished three things: First, it
declared that the Committee presented the report fo indicate more
fully its intent with respeet to the particular bill; sceond, it stated
that the comments under the various seetions of the bill econtained in
the Commiesion’s reeommendation reflected the intent of the Commit-
tee in approving the bili exeept to the extent that new or revised com-
ments were set out in the Coramitter report itself; third, the report
set out one or more new or revised commenty to various sections of the
bill in its amended form, stating thai such comments also reflected the
intent of the Commities in approving the bill. The reports relating to
the bills that were enacted are ineluded in the appendices to this Re-
port. The following legislative history also includes a reference to the
report or reports that relate to each bill,

RECOMMENDATIONS ENACTED
Resolution Approving Topics for Study

Senate Coneurrent Resolution No, 13, introdueed by Senator Clark
L. Bradley and adopted as Resolution Chapter 81 of the Statutes of
1967, authorizes the Commission to eontinue s study of topies pre-
viously aunthorized for study and to drop from its calendar one topie
{right to support after an ex parte divores) on which the Commission
had concluded no additional legislation was needed.

Buvidence Code

The Commission submitted three recommendations relating to the
BEyidence Code. One recommendatinn related to revisions of the Evi-
dence Code itself; the others related to revisions of evidence provisions
in other codes.

Euvidence Code revisions, Scnate Bill No. 247, which in amended
form beeame Chapter 650 of the Statutes of 1967, was introduced by
Senator Bradley to effeectuate the recommendstion of the Commission
on this subject. See Reemnmendalion Relating to the Evidence Code:
Number 1—Evidence Code Bevisions, 8 Car. L. Revision Coxu’y Rz
vorts 101 (1967); Beport of the Senate Commitice on Judiciwry on
Senate Bl No. 247, SevaTe J. (Mar. 80, 19673 at 789, reprinted as
Appendiz 11 to this Report,

{1815}
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The following sipnificant amendments were made to Senate Bill Ne.
247

{1} Proposed Evidence Code Seetiom 646, relating to res ipsa
loguitar, was deleted. It was not possibie to sehieve agresment as to
the language that should be used to state the presumptive effeet of res
ipsa loguitur, Accordingly, the matter was left to conrt determination
in accordance with the eencral guidelines already in the code.

{2) Proposed Public Resources Code Seetion 2325 wus deleted as
unnecessary. See the revised comment to Evidence Code Section 1602
{repealed), printed in the Senate Journal for Mareh 80, 1567, and re-
printed in Appendix II to this Report.

Agriculturol Code revisions. Senate Bill No, 248, whieh in amended
form became Chapter 262 of the Statutes of 1967, was introduced by
Senator Bradley to effectuate the recommendation of the Commission
on this subject. Hee Recommendation Relating to the Ewvidence Code:
Number 3—Agricultural Code Rewvisions, 8 Can, L. Revisox Comu'n
Rerorrs 201 (1967).

A new Agriculturas] Code was enacted as Chapter 15 of the Statutes
of 1967, Sepate Bill No. 248, which as introduced had been drafted to
amend or repeal provisions of the existing Agricutiural Code, was
therefore amended to make the sume changes in the new code. The Sen-
ate Committee on Judiciary adopted a report containing a comment to
each section of the amended bill. See Report of Senate Cominitlice on
Judiciory on Senate Bl No. 248, Sewave J. (Mar. 30, 1967) at 785~
789, reprinted as Appendix 111 to this Report.

Commercial Oode revisions. Senate Bill No. 249, which in amended
form became Chapter 703 of the Statutes of 1967, was introduced by
Senators Bradley and Song to effectuate the recommendativn of the
Compission on this subjeet. See Recommendation Reloling o the Evi
dence Code: Number 3—Commercind Code Revisions, 8 Can. L. Reve-
s1ox ComM’y Rerores 301 (1967).

The following significant amendments were made to Senate Bill No.
249

{1} Section 1202 of the Commercial Code, as amended in the bill as
introdueed, was further amended as follows: ¥n subdivision {1), the
phrese “‘document in due form purporting to be’’ was deleted. In
paragraph (a3 of subdivision (2j, the phrase ‘A document in due
form purporting to be the document referred to in sobdivision (1)
was substituted for the words **The document.”’ In paragraph (b), the
phrase ““Unless the contract otherwise provides'' was deleted as un-
necessery in view of Commercial Code Section 1102(3].

{2y Section 1209 of the Commercial Code, as added by the hill as
introdneed, was renumbered as Section 1210 and the reference to See-
tion 4103 was deleted from renumbered Section 1210.

{3) Section 4103 of the Commereial Code was deleted from the bill
because the Commission concluded that this section wveeded further
study.

The Senate Committee oo Judiciary adopted a report eontaining a
comment. for new Section 1210 of the Commercial Code. See Report of
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Senate Committce on Judieiory on Senate Bill Ko. 249, Sevars . (May
22, 1967} at 1997, reprinted as Appendix IV to this Report.

Additur

Bepate Bill No, 250, which in amended form became Chapter 72 of
the Statutes of 1987, was introduesd by Senators Bradley and Song
and Assemblyman Burton to effectuate the reeommendation of the
Commisgion on this subject. See Recommendation and Study Reloting
to Additur, 8 Car. L. Revizion Coxw’s Rerorrs 601 (1967),
25ghe following significant amendments were made to Senate Biil No.

{1) Code of Civil Procedure Section 657 was amended to substitute
““insufficiency of the evidence to’’ or comparable language for ““the evi-
dence does not’’ or eomparable language in various places in the see-
tion. This amendment was made at the sugrestion of the State Bar on
the ground that the meaning of the existing langnage, which the
amendment restored, has been settled by judicial deeision.

{2) Code of Civil Procedure Section 6625 was amended as follows:
The phrase *“and speeifies in its order’™’ wus inserted in subdivisions
{2} and {e¢). The phrase ‘‘grant a motion for’® was substituted for the
word “‘order’” and the phrase ‘*its order granting a new trial”’ was
substituted for the phrase “‘such order’ mn subdivision (¢}. All of
these amendments were intended to make the language clearer rather
than to change it in substanee.

The Senate’ Committee on Jodiciary adopted a report containing a
revised comment to Seetion 857, See Report of Scnafe Commitice on
Fudiciary on Senate Bill No. 250, Senave J. (Mar. 16, 1967) aft 678-
679, reprinted as Appendix V to this Report.

Yehicle Code Section 17150 and Related Sections

Senate Bill No. 244, which in amended form beeame Chapter 702 of
the Statutes of 1967, was introdueed by Senators Bradley and Song
and Assemblyman Bear to effecinate the recommendation of the Com.
mission on this subject. See Recommendalion end Study Relating to
Vehicle Code Section 17150 and Reloted Scctions, B Carn, L. REvizion
ComM’~ RePorTs 301 {1967) ; Repori of Senate Commitiee on Judicd-
ary on Senate Bill No. 244, Bexare J. (Apr. 21, 1967} at 1267-1268,
reprinted as Appendix 1 to this Report.

The bill was amended to delete the proposed provisions relating to
eontribution bacause the State Bar reported that it was making a com-
prefhensive stody of contribution and opposed the enactment of special
contribution statutes before the eomprahensive study is completed, Sub-
division (b}, relating to liability for punitive damages. was added to
Vehicle Code Seetions 17151 and 17709. Other technical amendments
were made.

Suit By or Agninst An Faincorporated Assoeiation

Senate Bill No. 251, which in amended form becime Chapter 1324 of
the Statutes of 1967, was introduced by Senators Bradley and Song to
effectuate the recommendation of the Commission on this subject. See
Recommendaiion and Study Belafing to Suit By or Ageinst An Unin-
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corporated Association, 8 Can. L. Rewviston Coum’~y Reporms 501
(1967} ; Report of Senate Commilice on Judiciary on Senaie Bill No.
251, Sewate J. (Apr. 21, 1967) at 1265-1270, portion reprinted as Ap-
pendiz VI to this Report; Report of Assembly Committee on Judiciary
on Sengie Bill No. 251, Assemouy J. (July 6, 1967) at 4997-4998, por-
tion reprinted as Appendix VII o this Report.

The bill was substantially amended in the Senate and in the Assem-
bly. ‘T'he text of the bill as enacted, together with the offieial comment
1o each section of the bill, is set out as Appendix VIII to this Report,
Most of the amendments were technical or elarifying; the following
are the principal substantive amendments

{1) Subdivision 2.1 of Section 411 was amended to permit serviee
on any member of the unincorporated assoeiation i no person has
been designated agent for service of process by the association or if
the person so designated cannot be found. The Commission intends fo
snbmit a recommendation to the 1968 Legislature that this rule be
modified. See Appendix XIV to this Report.

(2) Seetion 15700 of the Corporations Code, which was not affeeted
by the bill as introduced, was amended to conform to the other pro-
visions of the bill and to male other revigions.

{3) The provisions relating to filing a designation of agent for serv-
ice of process or designation of principal office were substantially re-
vised to permit use of automatic data proeessing equipment and to
make other revisions,

Discovery in Eminent Domugin Proceedings

Senate Bill No. 253, which in amended form became Chapter 1104 of
the Statates of 1967, was introduced hy Senators Bradley and Song to
effectuate the recommendation of the Commission on this subjeet. See
Recommendation Relating o Discovery in Eminent Domein Proceed-
ings, 8 Can. L. Reviston Coum's Rerorrs 19 (1967); Report of As-
sembly Commitice on Judiciary on Senate Bill No. 253, AsSEMBLY J.
(June 28, 1967) at 4717-4720, portion reprinted as Appendix IX to
this Report.

The bill was amended in the Senate and in the Assembly. The text of
the bill as enaeted, thgether with a comment to each seetion of the bill,
is set out in Appendix X of this Report. Most of the amendments were
technical or clarifying; the following are the principal substantive
amendments:

(1) Subdivision (e) of Section 1272.01, relaling to rules of the
Judicial Couneil, was deleted.

(2) The bill was made inapplieable to any eminent domain case in
Yo Angeles County in which a pretrial conference is held.

RECOMMENDATIONS NOT ENACTED

Whether Damages for Personal Injury to o Marvied Person Should
Be Beparate or Community Property

Senate Bill No. 245 was introduced by Senators Bradley and Song
and Senate Bill No. 246, a companion bill, was intredueed by Senator
Bradley to effectuate the recommendation of the Commission on this
subject. See Becommendation and Siudy Reluting to Whether Demages
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for Personal Tnjury to o Married Person Should Be Separate or Com-
munity Property, § Cau. L. Reviston CouM’N REPORTS 401 (1967} ;
Report of Senate Committee on Judiciary on Sencte Bl No. 245 and
Senate Bill No. 246, Suxate J. (Apr. 21, 1967} at 1268-1262. Neither
bili was enacted. Both bills passed the Scnate, Senate Bill No, 245 in
amended form and Senate Bill No. 246 as introdueed. Senate Bill No.
945 was defeated on the Assembly floor and Senate Bill No. 246 was
therenpon ordered to the Assembly inactive file. The Commission has
reviewed this recommendation and will submit a revised recommenda-
fion to the 1968 Legistature. Sce Appendiz XIII to this Report.

The Good Faith Improver of Land Owned By Another

Senate Bill No. 254 was introduced by Senator Bradley to effectuate
the recommendation of the Commission on thig subject. Spc Recom-
mendation and Study Relating to the Good Faith Improver of Land
Owned by Anoiker, 8 Car. L. Revisiox CoMm'N Rrrorts 801 {1967);
Report of Senate Commitiee an Judiciary on Scnate Bill Ne. 254,
SexaTE J. (Mar. 16, 1967) at 673-680. The bill was not enaeted. It
passed the Senate in amended form, passed the Assembly, reconsidera-
tion was granted, and the bill was re-referred to the Assembly Com-
mittee on Judiciary and died in that Committee. The Commission has
reviewed this recommendation and will submit a rovised recommenda-
tion to the 1368 Legislature. See Appendix KII to this Report.

Abandonment or Termination of ¢ Lease

Senate Bill No. 252 was introduced by Senators Bradley and Song
to effectuate the recommendation of the Commission o this subject.
See Recommendation and Study Relating to Abandonment or Termine-
tion of a Lease, 8 CaL. J. REVISION CoMu s Breorrs 701 {1967); Re-
port of Senate Commitice on Juddiciary on Senate Biil No. 352, BENATE
J. (Mar. 16, 1967) at 679. The bill was not enacted. It passed the Sen-
ate in amended form, was favorably reported by the Assembly Com-
mittee on Judiciary, but was moved to the inactive file in the Assembly
after the Commission withdrew its recommendation that the bill be en-
acted because the Commission aoneluded that the proposal needed fur-
ther study.



CALENDAR OF TOPICS FOR STUDRY

STUDIES IN PROGRESS

The Commission has on its ealendar of topies the topies listed below.
Each of these topies has been authorized for Commission study by the
Legislatare,!

Topics Under Active Consideration

During the next year, the Commission plans to devote substantially
ell of its time to eonsideration of the following topics:

1. Whether the Iaw and procedure reluting to condemnation should be
revised with a view to resommending a eomnprehensive statute that
will spfeguard the rights of all pariies io such proceedings (Cal.
Stats. 1963, Res. Ch. 130, p. 5289; see also Cal. Stats. 1956, Res. Ch.
42 'p, 263; 4 Car. L. Revision Covy ™ Rerorts at 115 (1963532

2, Whether the doetrine of sovereion or governmental immunity in
California should be abolished or revised {Cal, Stats. 1957, Res. Ch
202, p. 4589 3

* Bection 10835 of che Government Code provides that the Commission shall study, in
addition to those topies which 1t recommends and whick are approved by the
Legistatare, uany topic which the Lepgisloture by concyrrent resoliution refers to
it for such stody.

The logislative directives to make these studies are listed after exch topic.

4 See Recommendotion and Study Reluting to Rridence in Eninent Domain Proceed-
inge: Recommendution and Siudy Hetativg fo Paking Possessian and Pasnage of
Title in Eminent Domain Proveedings; Reconnmendulion end Ntudy Relating to
the Reimbursement for VWoving Fipenses When Property fs Aeguired for Public
Use, 3 Carn, L. Reviston Cowy'x Remonrs, Recoumendationy and Bindies at
A1, B-1, and C-1 {1961}, For n Jegislarive history of these recommendations,
s 8 Can. Lo Revisexy Codw'x BHeromrrs 1-5 (1961), See also Onl Bfafs
1961, Ch, 12 (rax appertionmend ) wnd Cal, Sraes, 16, Ch, 1613 (laking
pessepsion and paseaee of Hile) The substames of two of these recummendations
was fpeorporated in lezislafion eracted in 5. Cal. Sfals, 38065, Ch. 1137,
. 2000 (evidenee in ewmigent detrain proceedings): O 1649, po 374, and
Ch. 2630, . 3746 {eetmlnrsement T moving expenses).

See alse Recommendation and Stwdy LReleting to Condemnation FLow and
Procedure: Number §—Dixcorery i Emivent Domein Proccedings, 4 CaLl. L.
REVISION Cony'y Rerowrs 70 (UKG3). For a Jegslative history of this ree-
ommendation, see 4 Cai. J. Revision Coyu's Revowrs 2313 (19831, See also
Becommendation Reloting to Diseovery in Fwminent Liomain Proceedings, 8 CAL.

o T

7 3
L. Revigior Couvy's Reroars 19 (1067). For a lesislative WF-M— 157 53
recommendation, see 5 A Yo Bevisson Cowa'x Herorrs WiT). Bee

almo Gl Stata, 1967, (h. lll‘)-lfo,\:r-lmngﬂ of valuation datnd,
See also Recommendabion Relating to Jeeonvery of Condemnes's Erpenses on
\ ment of on Eminent Domain Proceeding, 8 Car. L. Revislon CoMa'y
;7T REPORTS @ {19GT).
The Commission iz now engaged in the stady of this topic and tentatively
plans fo sebmit a recommendation for a enmprehensive statote to the 1970

Legislature, Nee & (Car, L. Ihovistoy Coms's Revorrs 8 TT9077

* Bap Recommendulions Refuting 1o Novercign Immunity: Naomher I—Tort Linbility
of Public Entities and Public Emplogees : Number 2—Cloims, Actions end Judg-
menks Againgt Pubfie Briities and Public Emplogees; Number 3--Inswrance
Coverage for Public Eutities and Public Fmployecs; Nuvber j—DPefense of
Public Bwployees; Xumber S5—Iiubility of Public Entities for Ownership aad
Operotion of Molor Fehiclea; Number 6—Workmen's Compensotion Henefits
Jor Pevaons Aseisting Low Enforcement or Fire Control Oficers; Number 7—

(1820)

Y
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8. Whether the decisional, statutory, and constitutional rules govern-
ing the liability of public entities for inverse condemination should
be revised, including but not limited to the liability for inverse
condemnation resulting from flood control projects {Cal. Stats. 1965,
Res. Ch. 130, p. 5289}, ‘

4. Whether the Evidence Code should be revised (Cal. Stats. 1965,
Res. Ch. 130, p. 5289} 4

5. Whether the law relatine to the use of fletitions names should be
revised {Cal. Stats. 1957, Res. Ch, 202, p. 4589; see also 1 Car. L.
Revision Conax’n Rerorts, 1957 Report at 18 (I857)).

6. Whether the law relating to the rights and duties attendant apon
termination or abandonment of a lease should be revised (Cal. Stats,
1965, Res. Ch. 130, p. 5289; sce also Cal. Stats. 1957, Res. Ch, 202,
p. 4689) 8

Amendments pid Repenals of Inconsistond Specinl Nlofates, 4 Car, L. BEvision
Comy's Rerorrs 801, 1003, 1001, 13061, 1401, 1501, and 1601 _(1903), For s leg-
islative history of those recommendations, see ¢ Cal. L. Revision CoMM'y
RerorTs 211-213 (1943}, Sen slw A Ntwdy Relating io Sovereign Immuntly, §
Car. L. Bevistox Conw's Revores 1 (B See alse Seats, 1063 Oh, 1681
{tort Hahility of pulle entities and pnblie empltoyeesi ;) Call Stars, 1963, Ch.
1715 feluints, actious and Jodgments against pabiic entifies and puhlic em-
plogees); Cal. Stafs 1983, Ol 1682 laseranoe eoyerage for pulblic entities
and public emplagees): Cal, Heues, 109630 Ch, 1653 (defense of public em-
ployecss; Cal. Stats, T3, Ch. 168t (workmen’s compensation Tenefits for
Dersons assisting Jow eoforcement or fire eontrol officers); Cal. Bats 3,
Ch. 1685 (amendments aud repeals of incomsistent spreeind statute<) ;o Cal
Stoty, 1963, Ch, 186 famendmendz and repeals of inconsizient specinl siat-
ates) ; Oul. Beaes. 1963, Ch. 2029 camendments sud repeals of jucunsistent
apecial statutex},

Hee also Recemuaendation felnting to Sovereign Fmununity: Number 8—Re-
vistong of the Governmentel Tiatality Aet, T Car. L. Revision CoMu'N
REroRTs 401 (109631, For a degisletive Ristory of this pecommendstion, see 7
CalL. L. Rpvistox Cosaey Revowss D14 (1063). Hee nlse €l Stats 1065,
Ch, 633 fclatms and acBons aguinst pmbiie antities and puldic employeesh
Cab. Stats, 1965, Ch. 1527 (liabilily of pnllie entities for ownerstup and opera-
tiom of motor vehicles),

Fhis topic will be considered in conpertion with the Commission’s study of
topic 8 {inverse condemanation].,

s Ben Recommendation Propusmy on Beidence Oode, T Uik, L. RevisioN Comu’s
Reporta 1 (1965). A serics of tentative recommendations and research studies
relating to the Uaiform Roles of Evidence was published aed distributed for
comment prior t¢ the peeparation of the recommendation proposing the Evi-
dence Code, See 6 CAL L. Revisiox Couviy'w Reeowrs at 1, 161, 201, 601, 701,
BO1, 901, 1001, and Appendie (I064), For a legislutive histoey of this recom-
mendation, see T (AL, 'L, Reviston Coumy™ ReporTs 912-01d (19053, See also
Buidence flode Witk Ofiriel Cenments, T CaL. T, REVISION CoMM'n REPORTS
1001 (19655 Ree alio Cal. Stats. 1965, Ch. 299 (Eridence Code),

How nlse Recommendations Kelufing to the Rridence Code: Nuniber 1—Fridence —————
Code Devisions: Number B—Agriculiure! Code Revisions; Number S—Conimer- @

siel Code Mepisiony, # Can. L. Revision Cosy’s Rerorys 100, 204, 363
{1967). For a legislative history of theee recotxmendations, se¢ B Cal. L. BE-
vison (oMu'N ReEmmrs o0 (A7, Bee also Cal, Bats, PG Ch, G5 ~
(Bvidener Cude revisionsy: Cul. Stats, 1967, Ch, 262 { Agrieatinral Code Tevi- s
sfonk}; Cal. Siaes, 167, O 708 Commerciil Corle revisinns), 5,-‘-} ;
CThis tepie s under eontinaing studs to determine whether any salslantive, f i
technical, or elavif¥ing changes are necded in the Evidenee Code and-whether
changex fre veeded 11 ather codes 1o eonform them- to- the Evidence Cole. Hew
8 CAL. L. Revision Couae s Erorrs 6 (TO07),
S8po Recommendation and Niudy Reinling to Abandonmeni or Termiation of o
Leese, 8 Cal. L. Revision Conx'N Rerores 701 (1967). For a lepislative
?Tﬁtgﬁ of this recommendation, see 8 CAL, L. RevisToN CoWuM'N REPORTS
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Topics Gontinued on Colendar for Further Study
On the following topics, studins and recommendations relating to ihe
topie, or one or more aspects of the topie, have been made. The topics
are eontinued on the Commission's Calendar for further stady of ree-
ommendations not enacted or for the study of additional aspects of the
topic or new developments.

1. Whether an award of damages made to a married person in a per-
sonsl injury action ghould be the separate property of such married
person {Cul. Stats. 1957, Res. Ch. 202, p. 4589}

2 Whether the law relating to additur and remittitur should be re-
vised (Cal. Stats. 1963, Res, Ch. 130, p. 5289; see also Cal. Stats.
1957, Res. Ch. 202, p. 4589).2

3. Whethor Vehiele Code Seetion 17150 and related statutes should be
revised (Cal. Stats. 1965, Res, Ch. 130, p. 5289; see also Cal. Stats.
1962, Res, Ch. 23, p. 843

4. Whether the law velating to the rights of a good faith improver of
property belonging to another should be revised (Cal. Stats. 1857,
Res. Ch. 202, p. 458314

5. Whether the law relating to suit by and against partnerships and
other uninegrporated assoeiations should be revised and whether the
law relating to the liability of such assoeiatinns and their members
should be revised {Cal. Stats. 1966, Res. Ch. 9; see also Cal Stats.
1957, Res. Ch. 202, p. 4559) .8 ‘

6. Whether the law relating to the escheat of property and the dis-
position of unclaimed or abandoned property should be revised
{Clal. Stats. 1967, Res. Ch. 51; see also Cal. Stats. 1936, Res. Ch,
42 p. 263) ¢

18ee Rocommendation and Study Reloting to Whether Damnges for Personnl Injury
to o Muorried Person Skould be Scpovate or Communily Properly, A Car. L.

Revision Coxx's Reposts 401 (1HGT). For a lexislative Bistory .of -this e B

ommendation, see 8 Cal. L. IevisioN Cox's REIORTS o TINGT).
The Combbssion will submit 3 revised recommendation to ibe 1968 TLegixla-
turoe.
4 See feccommendation end Siwdy Relating to ddditur, 8 Car. L. REVISION COMW'N

Rerorra 601 (1987). For » leg;is}atinmm-dnﬁnn, N s
Ehu‘ )L. Revisior Coan'Ny REPORTS TRTh Hee alxo Cal, Stats, 19867,
*h. 72, :

s Ren Necommendative ond Siudy Relating to Vehiels Code Nection I7150 ond
Reloted Nectigns, 8 Cat. T. REvision Comy's REPORTS S01 (1987). For a
legislative history of this recommendation, see 8 CAL. L. BevisioN CoMM'N

- T [ 1HIT). See also Cal Rtats. VT, Ch, T02.

s Ree [recommendativn and Study Relgting to The Quod Feith Fmprover of Jand

Cavned by Ausither, # Cat, Lo ReyvisioX Coumy'y RerorTs H01 (195 ) For a
/ﬂ%ﬂs!gj:ive history of this recommendation, see 8§ €s1 L. REVISION Comu’N
: cporTs@8 (1067).

-—-H,_// “ e Comussion will submit 2 revised recommendation to the 1968 Tegisla-

tire.

5 Bee Recommendation and Study Reiating to Suil By or Ageinst an Onincorporcted
Aswocietion, 3 Carn. L. Rtevision Couu'N Tieeors D601 {14KiT). Fuor a lepisla-
tive history of this recommendation, see B Car T. REvIBION CoMu'Ny REPORTS

e {196T). Ree also Cal, Hiags. 1T, Ch. 1324,

g The Commission will submit a reesmuaendution on this topic to the 1968

(3

Tegislatore.
’Seel(%'éfﬂmgﬁe?daﬁm Reloling ta Escheut, § Cail. L. REvieios CoMM'N REFORTS
{1 1.
The Commission will submit ifs recoramendation on this teple to the 1068
Legislature.
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7. Whether the jury should be autherized to take o written eopy of
the court’s instruetions inte the jury room in eivil as well as erim-
inal cases {Cal. Stats. 1953, Res, CL. 207, p. 420737

8. Whather the law relating to gquasi-community property and prop-
erty deseribed in Seetion 201 5 of the Probate Code should be re-
vised (Cal. Stats, 1966, Res. Ch. 9) 8

Other Topics Authorized for Study

The Commission has not yet begun the preparation of a recopimenda-
tion on the topics listed below. In a few cases, however, the research
study is in preparation. :

1. Whether the law respeeting jurisdiction of eomrts in proceedingsd
affecting the custody of children should be revised (Cal. Stats. 1956,
Res. Ch. 42, p. 268; see also 1 Cavn. Ts. Revision oMy 'N RirorTs,
1956 Report at 23 (1957)).

9. Whether the law relating to attachment, aarnishment, and property

, exempt from execution should be revised (Cal. Stals. 1257, Res. Ch.
202, p. 4560 ; see also 1 Car. L. Revision Cos’x Reromes, 1957
Report at 15 (1957}).

3 Whether the various scetions of the Code of Civil Procedare re-
Jating to partition should be revised and whether the provisions of
the Code of Civil Procedure relating fo the confirnation of parti-
tion sales and the provisiens of the Probate Code relating to the
confirmation of sales of real property of estates of deceased persons
should be made uniform and, if not, whether there s need for
clarifieation as to whieh of them governs sonfirmation of private
judicial partition sales (Cal. Stats. 1959, Res. Ch. 218, p. 5792 ; see
also Cal. Stats. 1958, Res. Ch. 42, p. 463; 1 Csv. L. BEvIsION
Cox» ¥ BrrorTs, 1956 Report at 21 (19370}

4. Whether the Small Claims Court Law should be revised (Cal. Btats.
1957, Res. Ch. 202, p. 4589; see also 1 CaL. L. Revision CoMM’N
ReporTs, 1957 Report at 16 (19573 ).

5. Whether the law relating to the doetrine of mutuality of remedy in
pnits for specific performance should be revised (Cal. Stats. 195%,
Res. Ch. 202, p. 4589 see also 1 CaL. L. Reviswon Coxy'N REPORTS,
1957 Report at 19 (1857) ).

§. Whether Civil Code Seetion 1698 should be repealed or revised
(Cal. Stats. 1957, Res. Ch. 202, p. 4589 ; see also 1 UaLl 1. Brvision
Coxes ‘N BEPorTs, 1957 Report at 21 £1856713).

7. Whether Section 1974 of the Code of Civil Procedure should be
repeated or revised {Cal. Stats. 1958, Res. Ch. 61, p. 135; sce also
2 Carn. L. Revision Comy N REPORTE, 1958 Report at 20 {195%) ).

1 See Rerommendation and Study Reloting 1o Taking Tusiructions b the Jury Room,
1 Car. 1. Lovisiox Cous’x RepopTs ot C-1 (15T, For a tegimlaiive histary
g{ 51.1‘53[ ;-gg(.;pmemlatinn, are 2 Cal L. HEVIEOS Codis's ReponTh, 19758 Report
* Ree Rc:afiu;:;éiln{m and Rtudy Peiating {o Figkts of Surrviving Spouse in Prop-
erty Aequired by Decedeni While Tlomirviled Elsewhere, 1 CaL. L. REVIBION
Conne's Ttemiers at B-1 (1T Yor a1 legistutive higiery of this reeommendi-
Bon. fee 2 Cav. L. Brvision OnM ' REPORES, 1855 Repart at 18 (19040}, See
alsg Cal Meate 1007, Cho 4L Hee Pecommendibion und sidy Reluting ta
Tuter Vieus Varital Praperty Righis i Progerty Adoquived Viiite Dhericiled
Flgewhers, 3 (a3, Lo REVISION Coaiw's TLErowes af 1-1 (1801 Yor o legis-

Iakive histoyry of this recomendation, e 3 Can. L. Ipsvistes {oats' Reronrs
15 (13637, Bee also Cal, Seats, 1461, Ch. (36,
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8. Whether Scetion 031 of the Business and Professions Code, which
preeludes an unbicensed contractor from bringing an action to re-
cover for work done, should be revised (Cal Stats, 1957, Res. Ch.
202, p. 4589 ; see also 1 Can. L. Reviox Coxn’s ReporTs, 1957
Report at 23 {1957 ).

9. Whether California statutes relating to serviee of process by publi-
cation should be revised in Jight of recent deeisions of the United
States Supreme Court (Cal. Stats. 1958, Res. Ch. 61, p. 133; see
also 2 COarn. L. Revisiox Coxum™ Reronts, 18538 Report at 18
£185693).

10. Whether the law relating to a power of appointment should be re-
vised {Cal. Stats. 2965, Res, Ch, 130, p. 5289). ’

STUDIES TO BE DROPPED FROM CALENDAR OF TOPICS
Pour-Guey Trusts :

In 1965, the Commission was directed to make a study to determine
whether the law relating to devises and beguests to 2 trustee under, or
in aceordance with, terms of an existing inter vivos trust (the so-called
““pour-over trust’’) should be revised. Cal. Stats. 1965, Res. Ch. 130,
p. 5289,

Chapter 1640 of the Culifornia Statutes of 1963 enacted the Uniform
Testumentary Additions to Trusts Act {Probate Code Sections 170~
17%) to deal with fhe problems that existed in this field of law. Ae-
cordingly, the Commission recommends that this topie be dropped from
its ealendar of topics.

Diviston of Property on Divorce or Separate Maintenance

In 1966, the Commission was directed to make a study to determine
whether the law relating to the allocation or division of property on
diverce or separate maintenance should be revised, Cal. Stats. 1966,
Res. Ch. 9.

In Deeember 1966, the Governor’s Commisstont on the Family recom-
mended the ereation of o siatewide family court systam and revisions
of the substantive law relating to the family. Report of the Governor’s
Commission vn the Family {Decomber 1966), The recommended revi-
siohs inelude revisions of the law reluting te allocation or division of
property on divorce or sepurate maintenance, To avoid duplicating the
work of the Governor’s Commission, the Law Revision Commission
recommends that this topic be dropped from its calendar of topies.

 Rights of a Putative Spouse

Tn 1936, the Commissian was authorized to make a study to determine
whether the law relating to the riglts of a putative spouse should be
revised, Cal. Stats. 1936, Res. Ch, 42, p, 263.

The recommendations of the Governer’s Commission on the Family
inclnde recommendations reluting to the rights of a putative spouse.
Report of the Governor’s Commission on the Family (Deceraber 1866).
To avoid duplicating the work of the (overnor’s Commission, the Luw
Revision Conunission reeommends that this topie be dropped from its
ealendar of topies.



ANXNTIAL REPORT-—IGO7 1325

STUDIES FOR FUTURE CONSiDERA’I’EON

The Commission now has an agenda eonsisting of 27 studies which
will require substantially all of its energies for several years. For this
Teasoi the Commission will not request authority at the 1068 legisla-
tive session to undertake any new studies. The Commission recom-
mends, however, that it. be autherized to make a study of a probiem
that has arisen under legislation cnaeted on recomnendation of ihe
Commission.

A study to determine whether the law relating to orbifration
should be retised.

) Code of Civil Procedure Sections 1280 to 12042, relating to arbitrs-
tion, were enacted in 19611 apon rreommendation of the Law Revision
Commission.? Although experience under the 1961 statate his been
generally satisfactory, the effeet of an arbifration clause upon the
right of & party to file a mechanie’s Hen or obtain provisional relief
guch as attachment s unclear.

Commentators generally agree that provisional remedies should be
available for the preservation of property and to secure the satisfac-
tion of the award to the same extent it woukd be available it the dispute
were in Htigation rather than avbitration® This rule has been astab-
lished by statute in some jJurisdietioms*® and by judivial decision in
others. The law in California. however, is nnelear beeause of three
recent Court of Appeal decisions.

tn Homestead Sev. & Loon Ass'n v Superier Courtf the plaintifd
fled a mecharie’s lien elaim for monev due on » construction eontract.
Shortly thereafter, he filed a complaint for breach of contract which
contained # recital of the arbiration elause and a prayer for an order
to arbitrate. The defonclant bronght mandisnus to set aside the arbitra-
tion order on the ground that the filing of the mechanic’s lien and the
filing of the comp!' int, which wus in the form of # Toreclosare action,
constituted a repudiation and waiver of the erbitrat oy arrecment.
Citing the statutory law in New York, the conrt Tiehd that the filing of

1], Swats. 1061, Ch. 461, p. 1540,
fSee Jevammeadeiion ud Stwly Reloting fo Arbitration, 3 Car. L. RETISION
Cona’y Berorss ot G-1 (3861). :
QI HGES, COMMERCIAL ARRITRATION AND Awains b 142, See 104 TTANBHOOK,
CWATIONAT CONFEHENOR OF {00 MISSIONERS OX UNXIPORM Hpate Laws 11T,
Sturges, Cemmon-taw und Stalulory 4 ehitration : Feoblewns Avising Frow Their
{»'u{:;_{if!{‘rll‘-c, 3G Mywa. L. HEev. H19, S5l (10682); Note, 17 N.Y.U.LE. in 11
(BT
EPhe first bmifmn Arbitration Aet was sdopted i 192 That aet provided, in
Spction 12, that an arbitration canse wouald nol bae prwvisional remedies, Tt
wan eniaebn] in Tenr stotes: Sev. Rev, Brar § S 180 N GRx. Nvar #
1-155: Ifralr Cossr ANN, § TH31-12 Wyeming Laws of 1027, Cho 46, § 12
{repentet 1930). Conncetiont ulse bax sneh a statute. Coxy, GEX. StaT, ANN.
E 5249 New York has a statnte which oy applics 10 maehonie’s Hens.
N, Taex Law § 35, Irrovisioyad veneerfies nre presercved ip artions othelwise
justieabls in ndoritalty by the Federal Arhitengion Aer, % TR0 § R
the 1655 1 niform Arhitraiion Aet ortginady ypwided Do provisonal reme-
dies, 1063 JLANDMKEL, NATHWTAL COBFERENCE OF (oMM SI0KKRSE OX TiNIPORM
Srate LAwe 206, Tihe sectlon was deleted, spmozrently hecanse of 5 Four of
excess lilor injunctinns. Hor diseussion, see Salvnec v Sheehan, 349 M=,
G50, GES661, 212 N B2 204 45 TTUGH ).
s Balvneei v, Hhechan, Fi M G0, 2% %000 243 (1963) ;. Averbach ¢ Grund
Watl Pictores, Lod., 170 Mise, 1037, 20 .Y H.24 THL affd 203 App, Div, 713,
31 MNLY.M2d 670, eppen] deried 263 Apn. Div BOT, 32 N.Y.Rud 120 (10410,
8105 Cal. App2d 467, 16 Cal. Roir, 121 (1861).
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a mechanie’s len is mot inconsistent with arbitratior heeause it merely
preserves the status que. Therefore, the praintiff was altowed to eompel
arbitraticn despite his carlier assertion of & mechanic’s lien,

In Palm Springs IHemes, Inc. v Western Desert, fac,’ the eourt
regched an apperently inconsistent resalt on similar facts. In thaet
case, the appellant had subanitted to arbitration under an arbitration
clause after filing a mechanic's Hon and starting toreclosure proceed-
ings. The court held, on an unelear record, that the arbiters apparcntly
found that the filing of the Hen under the facts was ineensistent with
the agreement to subwit all controversies o arbitration and therefors
affirmed the award in fuvor of respondent for breach of contract. The
alteged breach appears 1o have been the filing of the hen

In the mare reeent ease of Poss v. Blonchard,” the plaintiff filed
snit on a baiiding eontract and attached the property of the defendant.
The defendant’s answer alloged mn arbiteation glanse and the frial
court ordered the action stayed until the disposition of arbitration pro-
ceedings, An award was made for the plaintiff two years later and,
after a confirmation of that award, defendant moved to discharge
plaintiff’s attachment on the prownd that plaintiff had been bound to
arbitrate and hig filing of the suit at law had reswlted in a wronglul
attachment, The court fiest held that a perty fo an arbitration agree-
ment may initially resort fo the courts besanse a later arbitration order
mercly stays imitial court proceedings. Tt then held that the attachment
ghonld not be dissoived bresnse the plaintiff would be entitled to at-
tuchment to satisfy the award and Jdefenilant had nov meved to dissolve
it dnring the two-year interim. The court avoided deciding wlether or
not the defendunt could have dissolved the attachment during the
jnterim, but relied heavily on & Massachusetts case 9 which held that
the trial ecourt had no power to discharge an attachment when an
action has been stayed pending arbitration, .

Seetions 1280 to 12942 do not deal with the three problems posed
by the above cases:

1. Wien a party to an srbitration clause seeks a provisionat remedy
or files a Techanic’s lien, may the other party assert that this action
constitutes & waiver of the arbitration clanse which will preciude the
plaintiff frow secking an order to arbitrate?1®

2. When a party to an arbitration agreemant levies an attachment
or files & mechanie’s Jien and his epponent ohixins a stay of the pro-
ceedings and an order te arbitrate, shonld the attachment or lien be
dissolved

3. Does the filing of a mechanie’s Jien or the attempt to obtain pro-
visional relict eonstitnte a breach of the arbitration elanse such that
the other party may cbtain daunawes?

Tn view of the importance of (hese qurst s and the necessily to
clarify California law on this peint, the Commissien belieyes that a
study shonld be made to etermine whether or not provisional reme-
dies shrould be available where o plaintiff is bound by ap arbitration
clause.

T Ol App.2d 270, 30 Cal. Rpte, 84 (10631

8931 AN, ng. 60 Cal, Ryper. 788 {3067).

v halvueei v, Mleehan, S5 Muss, 630 212 N2 .

W Ap arbitpation elause can be waived by  parly. 47l CopE Crv. Proc. § 12812
Guch a waiver may be efflecied by indtiating an action nt law om the euntrace.
?fsr'&an v. Renart Sportewear Cor., (ol App.2t 895, 30 Cak Btptr. 218

1 248 {19435 ).




REPORT ON STATUTES REPEALED BY IMPLICATION
OR HELD UNCONSTITUTIONAL

Qection 10531 of the Government Code provides:

The Commission shall recommend the express repeal of all stat-
utes repealed by implieation, or held aneenstitutional by the Su-
preme Court of the State or the Supreme (ourt of the United
States,

Pursuant to this directive the Coramission has made a study of the
decisions of the Supreme Court of the United States und of the Su-
preme Court of California handed down sinee the Commission’s last
Annual Beport was prepared. It hag the following to report:

(1} No deeision of the Supreme Court of the United States holding
a statute of this state repesled by implication has been found.

(2} No decision of the Supreme Court of California helding a
statute of this stale repealed by implicution has been found.

(37 One decision of the Supreme Court of the Tnited States holding
a provision of the state Constitution unconstitutional has been found.
In Reitman v. Midley® the Supreme Court of the Tited States held
uneonstitational Article T, Seciion 26, of the California Constitntion
(Proposition 14, submitted by the initiufive and approved by the elee-
fars, November 8, 1964} which provided, in part, that neither the state
nor any of its subdivisions or ageneles shall deny or sbridge the right
of any person to sell, lease, or rent his realty, or decline to do so, to
anyone he chooges.”

{43 One deeision of the Supreme Conrt of California holding a stat-
ute of this state upeonstitutisnad has been tound. Tu Baglcy v, Wash-
inglon Township Hospitel District? the Supreme Court of California
held Government Code Section 3203, which lhnits the right of publie
officers or employees to fake active part in politieal aetivities of a loeal
ageney, anconstitutional on the ground that the sweeping prohibitions
of the statute are not necessary to an efficient functioning of the eivil
serviee system. )

L his stady has Deen careied theough 67 Ady. Cal 2306 (1967) and 368 10,8, 292

{67,
= g7 U008, 800 (1967). . L
sfPhe Californie Supreme Conret had also Lhrd Preposirion 14 wneGnstirntional.,
Muliey v. Reitman, 64 Cab2id S2ik 50 Cal. Rotr, b, 418 P24 825 | 1964),
s ga Cal. 400, 68 Cal. Rpte, 401, 423 .20 00 {1466,
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RECOMMENDATIONS

The Law Revision Comnnission respeetfully reeommends that the Leg-
islature authorize the Commission to eomplete its study of the topies
listed as studies in progress on pages B8=08,0F this v ¥

the new topie lsted on pawe 4%FoF This report, and to_drop from its - N

calendar of topies tlic thres topies listed on page mim@f A
Pursaant to the mandute impesed by Section 10331 of the Govern- . =

ment Code, the Commission recommends that the Legistatore take ap- E? E ,z'z .

propriate action to offeet the repeal of Article I, Seetion 26, of the

Cajifornin Constitation (submitted by the initiative and approved by

the electors, November 3, 1964), and the repeal of Scetion 3205 of the

Government Code to the extent that Section 3205 has been held un-

eonstitutional.

$rigled in CALIPORNIA OFFILE OF STATE FRINTING
B41768—604 B-47 3M
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